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This National Instrument (the Instrument) contains both rules and accompanying
commentary on those rules. The Canadian Securities Administrators (the CSA or we),

have made these rules under authority granted by the securities legislation of their
jurisdiction.

The commentary may explain the implications of a rule, offer examples or indicate
different ways to comply with a rule. It may expand on a particular subject without
being exhaustive. The commentary is not legally binding, but it does reflect the views of

the CSA. Commentary always appears in italic type and, outside of this introduction, is
titted “Commentary”.

Part 1 Definitions and application

1.1 Investment funds subject to Instrument

()] This Instrument applies to an investment fund that is a reporting issuer.

2 In Québec, this Instrument does not apply to a reporting issuer organized
under

(@) an Act to establish the Fonds de solidarité des travailleurs du
Québec (F.7.Q.) R.S.Q., chapter F-3.2.1;

(b) an Act to establish Fondaction, le Fonds de dévelopement de la
Confédération des syndicats nationaux pour la coopération et
lemploi (R.S.Q., chapter F-3.1.2); and

(© an Act constituting Capital régional et coopératif Desjardins
(R.S.Q., chapter C-6.1).

Commentary

1. This Instrument applies to all publicly offered mutual funds and non-
redeemable investment funds. Investment funds subject to this
Instrument include:

* labour sponsored or venture capital funds;

e scholarship plans;

e mutual funds and closed-end funds listed and posted for
trading on a stock exchange or quoted on an over-the-counter
market; and

e investment funds not governed by National Instrument 81-102
Mutual Funds (NI 81-102).

2. This Instrument does not regulate mutual funds that are not
reporting issuers (commonly referred to as pooled funds), for



example, mutual funds that sell securities to the public only under
capital raising exemptions in securities legislation.

1.2 Definition of “conflict of interest matter”

In this Instrument, “a conflict of interest matter” means

@

(b)

a situation where a reasonable person would consider a manager,
or an entity related to the manager, to have an interest that may
conflict with the manager’s ability to act in good faith and in the
best interests of the investment fund; or

a conflict of interest or self-dealing provision listed in Appendix A
that restricts or prohibits an investment fund, a manager or an
entity related to the manager from proceeding with a proposed
action.

Commentary

1.

Section 5.1 of this Instrument requires that a manager refer all
conflict of interest matters to the independent review committee
(IRC).

The CSA do not consider the ‘reasonable person’ test described in
paragraph (a) to capture inconsequential matters. It is expected
that, among the factors the manager will look to for guidance to
identify conflict of interest matters caught by this Instrument, will be
industry best practices. The CSA expect, however, each manager
to consider the nature of its investment fund operations when
making its decisions about which conflict of interest matters it faces
for the funds it manages.

The types of conflicts of interest faced by the portfolio manager or
portfolio adviser (or sub-adviser) or any other entity related to the
manager this Instrument captures relate to the decisions made on
behalf of the investment fund that may affect or influence the
manager’s ability to make decisions in good faith and in the best
interests of the investment fund. This Instrument is not intended to
capture the conflicts of interest at the service provider level
generally.

The CSA expect the manager to consider whether a particular
portfolio manager or portfolio adviser or any other ‘entity related to
the manager’ would have any conflicts of interest falling within the
definition.



For example, paragraph (a) might, depending on the
circumstances, capture these conflicts of the portfolio manager or
portfolio adviser:

e portfolio management processes for the investment fund,
including allocation of investments among a family of
investment funds; and

e trading practices for the investment fund, including negotiating
soft dollar arrangements with dealers with whom the adviser
places portfolio transactions for the investment fund.

The CSA contemplate that an ‘entity related to the manager’ will
have its own policies and procedures to address any conflicts of
interest in its operations. It is expected the manager will make
reasonable inquiries of these policies and procedures. The conflicts
of interest facing these entities, including any third party portfolio
manager or portfolio adviser, may affect, or be perceived to
affect, the manager’s ability to make decisions in the best interests
of the investment fund. The manager is expected to refer such
conflicts to the IRC under this Instrument.

For greater certainty, paragraph (b) requires that a ‘conflict of
interest matter’ includes any course of action that the investment
fund, the manager or an entity related to the manager would
otherwise be restricted or prohibited from proceeding with
because of a conflict of interest or self-dealing prohibition in
securities legislation. These include the types of transactions
described under subsection 5.2(1) of this Instrument.

13 Definition of “entity related to the manager”

In this Instrument, “entity related to the manager” means

(a) a person or company that can direct or materially affect the
direction of the management and policies of the manager or the
investment fund, other than as a member of the independent
review committee; or

(b) an associate, affiliate, partner, director, officer or subsidiary of the
manager or of a person or company referred to in paragraph (a).

Commentary

1. The CSA consider an ‘entity related to the manager’ in paragraph

(a) to include:

« the portfolio manager or portfolio adviser (or sub-adviser) of the
investment fund, including any third party portfolio manager or
portfolio adviser;



« the administrator of a scholarship plan; and

e any person or company that can materially direct or affect the
manager’s management or policies, including through
contractual agreements or ownership of voting securities.

1.4 Definition of “independent”

)

)

In this Instrument, a member of the independent review committee is
“independent” if the member has no material relationship with the
manager, the investment fund, or an entity related to the manager.

For the purposes of subsection (1), a material relationship means a
relationship which could reasonably be perceived to interfere with the
member’s judgment regarding a conflict of interest matter.

Commentary

1.

Under subsection 3.7(3), all members of the IRC must be
independent of the manager, the investment fund and entities
related to the manager. The CSA believe that all members must be
independent because the principal function of the IRC is to review
activities and transactions that involve inherent conflicts of interest
between an investment fund and its manager. Given this role, it is
important that the members of the IRC are free from conflicting
loyalties.

While the members of the IRC should not themselves be subject to
inherent conflicts or divided loyalties, the CSA recognize that there
may be inherent conflicts relating to inter-fund issues where a single
IRC acts for a family of investment funds. In those cases, this
Instrument requires members to conduct themselves in
accordance with their written charter and in accordance with the
standard of care set out in this Instrument.

The CSA do not consider the IRC’s ability to set its own reasonable
compensation to be a material relationship with the manager or
investment fund under subsection 1.4(1).

A material relationship referred to in subsection 1.4(1) may include
an ownership, commercial, charitable, industrial, banking,
consulting, legal, accounting or familial relationship. The CSA
expect managers and IRC members to consider both past and
current relationships when determining whether a material
relationship exists.

For example, depending on the circumstances, the following
individuals may be independent under section 1.4:



15

1.6

 an independent member of an existing advisory board or IRC of
an investment fund,;

e an independent member or former independent member of
the board of directors, or of a special committee of the board
of directors, of an investment fund;

e a former independent member of the board of directors, or
special committee of the board of directors, of the manager;

e an individual appointed as a trustee for an investment fund;
and

e an independent member of the board of directors, or of a
special committee of the board of directors, of a registered trust
company that acts as trustee for an investment fund.

By way of further example, the CSA consider it unlikely that the

following individuals would be independent under section 1.4:

e a person who is or has recently been an employee or executive
officer of the manager or investment fund; and

e a person whose immediate family member is or has recently
been an executive officer of the manager or investment fund.

The CSA also consider that it would be rare that a member of the
board of directors, or special committee of the board of directors,
of a manager could be ‘independent’ within the meaning of this
Instrument. One such example of when a member of the board of
directors of a manager could be ‘independent’ may be “owner-
operated” investment funds, sold exclusively to defined groups of
investors, such as members of a trade or professional association or
co-operative organization, who directly or indirectly, own the
manager. In the case of these investment funds, the CSA view the
interests of the independent members of the board of directors of
the manager and investors as aligned.

Definition of “inter-fund self-dealing investment prohibitions”

In this Instrument, “inter-fund self-dealing investment prohibitions” means the
provisions listed in Appendix B that prohibit

(a) a portfolio manager from knowingly causing any investment portfolio
managed by it to purchase or sell, or

(b) aninvestment fund from purchasing or selling,

the securities of an issuer from or to the account of a responsible person, an
associate of a responsible person or the portfolio manager.

Definition of “manager”



1.7

Part 2

2.1

2.2

In this Instrument, “manager” means a person or company that directs the
business, operations and affairs of an investment fund.

Commentary

1. The CSA are of the view that the term ‘manager’ should be
interpreted broadly.

The term “manager” is intended to include a group of members on
the board of an investment fund or the general partner of an
investment fund organized as a limited partnership, where it acts in
the capacity of ‘manager’/decision-maker.

2. The CSA have, in connection with prospectus reviews, on occasion
encountered investment funds structured in unusual ways. The CSA
may examine an investment fund if it seems that it was structured
to avoid the operation of this Instrument.

Definition of “standing instruction”

In this Instrument, “standing instruction” means a written approval or
recommendation from the independent review committee that permits the
manager to proceed with a proposed action under section 5.2 or 5.3 on an
ongoing basis.

Functions of the manager

Manager standard of care

A manager in exercising its powers and discharging its duties related to the
management
of the investment fund must

(@) act honestly and in good faith, and in the best interests of the
investment fund; and

(b) exercise the degree of care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances.

Commentary

1. This section introduces a required standard of care for managers in
certain jurisdictions and is intended to create a uniform standard of
care provision for managers of investment funds subject to this
Instrument.

Manager to have written policies and procedures



)

)

©)

Before proceeding with a conflict of interest matter or any other matter
that securities legislation requires the manager to refer to the independent
review committee, the manager must

(a) establish written policies and procedures that it must follow on that
matter or on that type of matter, having regard to its duties under
securities legislation; and

(b) refer the policies and procedures to the independent review
committee for its review and input.

In establishing the written policies and procedures described in subsection
(1), the manager must consider the input of the independent review
committee, if any.

The manager may revise its policies and procedures if it provides the
independent review committee with a written description of any
significant changes for the independent review committee’s review and
input before implementing the revisions.

Commentary

1. Section 2.2 contemplates that a manager should identify for each
investment fund the conflict of interest matters it expects will arise
and that will be required to be referred to the IRC under section
5.1, and review its policies and procedures for those matters with
the IRC.

Section 2.2 further requires the manager to establish policies and
procedures for other matters it expects will arise and that will be
required by securities legislation to be referred to the IRC, for
example, certain reorganizations and transfers of assets between
related mutual funds under Part 5 of NI 81-102.

2. A manager is expected to establish policies and procedures that
are consistent with its obligations to the investment fund under
securities legislation to make decisions in the best interests of the
fund. Paragraph (1)(a) is intended to reinforce this obligation.

A manager that manages more than one investment fund may
establish policies and procedures for an action or category of
actions for all of the investment funds it manages. Alternatively, the
manager may establish separate policies and procedures for the
action or category of actions for each of its investment funds, or
groups of its investment funds.



However structured, the CSA expect the written policies and
procedures the manager establishes to be designed to prevent
any violations by the manager and the investment fund of
securities legislation in the areas that this Instrument addresses, and
to detect and promptly correct any violations that occur.

3. A manager is expected to follow the policies and procedures
established under this section. In referring a matter to the IRC under
section 5.1, the CSA expect the manager to inform the IRC whether
its proposed action follows its written policies and procedures on
the matter.

If an unanticipated conflict of interest matter arises for which the
manager does not have a policy and procedure, the CSA expect
the manager to bring the matter and its proposed action to the
IRC for its review and input at the time the matter is referred to the
IRC.

4, Small investment fund families may require fewer written policies
and procedures than large fund complexes that, for example,
have conflicts of interest as a result of affiliations with other financial
service firms.

2.3 Manager to maintain records

A manager must maintain a record of any activity that is subject to the review of
The independent review committee, including

(a) acopy of the policies and procedures that address the matter;
(b) minutes of its meetings, if any; and

(© copies of materials, including any written reports, provided to the
independent review committee.

Commentary

1. This section is intended to assist the CSA in determining whether the
manager is adhering to this Instrument,and in identifying
weaknesses in the manager’s policies and procedures if violations
do occur. The CSA expect managers tokeep records in

accordance with existing best practices.
2. A manager is expected under this section to keep minutes only of

any material discussions it has at meetings with the IRC or internally
on matters subject to the review of the IRC.

10



The CSA do not view this section or this Instrument as preventing the
IRC and manager from sharing record keeping and maintaining
joint records of IRC and manager meetings.

The CSA expect a manager to keep records of the actions it takes
in respect of a matter referred to the IRC. This includes any
otherwise restricted or prohibited transactions described in
subsection 5.2(1) for which the manager requires the IRC’s
approval under Part 6 of this Instrument or under Part 4 of NI 81-102.

24 Manager to provide assistance

)

)

When a manager refers to the independent review committee a conflict
of interest matter or any other matter that securities legislation requires it
to refer, or refers its policies and procedures related to such matters, the
manager must

@

(b)

(c)

provide the independent review committee with information
sufficient for the independent review committee to properly carry
out its responsibilities, including

() a description of the facts and circumstances giving rise to
the matter;

(i) the manager’s policies and procedures;

iii) the manager’s proposed course of action, if applicable;
and

(iv)  all further information the independent review committee
reasonably requests;

make its officers who are knowledgeable about the matter
available to attend meetings of the independent review
committee or respond to inquiries of the independent review
committee about the matter; and

provide the independent review committee with any other
assistance it reasonably requests in its review of the matter.

A manager must not prevent or attempt to prevent the independent
review committee, or a member of the independent review committee,
from communicating with the securities regulatory authority or regulator.

11



Part 3 Independentreview committee

3.1

3.2

Independent review committee for an investment fund

An investment fund must have an independent review committee.

Commentary

1. A manager is expected to establish an IRC using a structure that is
appropriate for the investment funds it manages, having regard to
the expected workload of that committee. For example, a
manager may establish one IRC for each of the investment funds it
manages, for several of its investment funds, or for all of its
investment funds.

2. This Instrument does not prevent investment funds from sharing an
IRC with investment funds managed by another manager. This
Instrument also does not prevent a third party from offering IRCs for
investment funds. Managers of smaller families of investment funds
may find these to be cost-effective ways to establish IRCs for their
investment funds.

Initial appointments

The manager must appoint each member of an investment fund’s first independent
review committee.

3.3

Vacancies and reappointments

)

)

©)

(4)

An independent review committee must fil a vacancy on the
independent review committee as soon as practicable.

A member whose term has expired, or will soon expire, may be

reappointed by the other members of the independent review
committee.

In filing a wvacancy on the independent review committee or
reappointing a member of the independent review committee, the
independent review committee must consider the manager’s
recommendations, if any.

A member may not be reappointed for a term or terms of office that, if
served, would result in the member serving on the independent review
committee for longer than 6 years, unless the manager agrees to the
reappointment.

12



3.4

5) If, for any reason, an independent review committee has no members,
the manager must appoint a member to fill each vacancy as soon as
practicable.

Commentary

Term of office

Consistent with the manager’s role to appoint the first members of
an IRC, if at any time the IRC has no members, the manager will
also appoint the replacement members. The CSA anticipate that
the circumstances contemplated in subsection (5) will occur rarely,
such as in the event of a change of manager or change in control
of the manager. In these circumstances, managers should
consider their timely disclosure obligations under securities
legislation.

The manager may suggest candidates and may provide assistance
to the IRC in the selection and recruitment process when a
vacancy arises. Subsection (3) requires the IRC to consider the
manager’s recommendation, if any, when filling a vacancy or
reappointing a member of the IRC.

The CSA believe that allowing the IRC to select its own members
and decide the term a member can serve will foster independent-
minded committees that will be focussed on the best interests of
the investment fund. The CSA also consider the members of the IRC
to be best-positioned to judge the manner in which a prospective
member can contribute to the effectiveness of the IRC.

The maximum term limit of 6 years specified in subsection (4) for a
member to serve on an investment fund’s IRC is intended to
enhance the independence and effectiveness of the IRC. An IRC
may reappoint a member beyond the maximum term, but only
with the agreement of the manager.

The term of office of a member of an independent review committee must be
not less than 1 year and not more than 3 years, and must be set by the manager
or the independent review committee, as the case may be, at the time the
member is appointed.

Commentary

1.

To ensure continuity and continued independence from the
manager, the CSA recommend that the terms of all IRC members
be staggered.

13



3.5

Nominating criteria

Before a member of the independent review committee is appointed, the manager or
the independent review committee, as the case may be, must consider

3.6

(a) the competencies and skills the independent review committee, as
a whole, should possess;

(b) the competencies and skills of each other member of the
independent review committee; and

(© the competencies and skills the prospective member would bring
to the independent review committee.

Commentary

1. Section 3.5 sets out the criteria the manager and the IRC must
consider before appointing a member of the IRC. Subject to these
requirements, the manager and the IRC may establish nominating
criteria in addition to those set out in this section.

Written charter

)

)

©)

The independent review committee must adopt a written charter that
includes its mandate, responsibilities and functions, and the policies and
procedures it will follow when performing its functions.

If the independent review committee and the manager agree in writing
that the independent review committee will perform functions other than
those prescribed by securities legislation, the charter must include a
description of the functions that are the subject of the agreement.

In adopting the charter, the independent review committee must
consider the manager’srecommendations, if any.

Commentary

1. The CSA expect the written charter to set out the necessary policies
and procedures to ensure the IRC performs its role adequately and
effectively and in compliance with this Instrument. An IRC acting
for more than one investment fund may choose to establish a
separate charter for each fund. Alternatively, an IRC may choose
to establish one charter for all of the investment funds it oversees or
groups of investment funds.

14



3.7

2. The IRC should consider the specific matters subject to its review
when developing the policies and procedures to be set out in its
charter.

3. Without discussing all of the policies and procedures that may be
set out in the written charter, the CSA expect that the written
charter will include the following:

e policies and procedures the IRC must follow when reviewing
conflict of interest matters,

e criteria for the IRC to consider in setting its compensation and
expenses and the compensation and expenses of any advisors
employed by the IRC,

e a policy relating to IRC member ownership of securities of the
investment fund, manager or in any person or company that
provides services to the investment fund or the manager,

e policies and procedures that describe how a member of the
IRC is to conduct himself or herself when he or she faces a
conflict of interest, or could be perceived to face a conflict of
interest, with respect to a matter being considered or to be
considered by the IRC,

e policies and procedures that describe how the IRC is to interact
with any existing advisory board or board of directors of the
investment fund and the manager, and

e policies and procedures that describe how any subcommittee
of the IRC to which has been delegated any of the functions of
the IRC, is to report to the IRC.

4, The manager and the IRC may agree that the IRC will perform
functions in addition to those prescribed by this Instrument and
elsewhere in securities legislation. This Instrument does not preclude
those arrangements, nor does this Instrument regulate those
arrangements.

Composition

)
)

©)
(4)
®)

An independent review committee must have at least three members.

The size of the independent review committee is to be determined by the
manager, with a view to facilitating effective decision-making, and may
only be changed by the manager.

Every independent review committee member must be independent.

An independent review committee must appoint a member as Chair.

The Chair of an independent review committee is responsible for

managing the mandate, and responsibilities and functions, of the
independent review committee.

15



3.8

Commentary

1. To ensure its effectiveness, a manager should consider the
workload of the IRC when determining its size. The CSA expect that
the manager will seek the input of the IRC prior to changing the size
of the IRC.

2. The CSA anticipate that the Chair of the IRC will lead IRC meetings,
foster communication among IRC members, and ensure the IRC
carries out its responsibilities in a timely and effective manner.

The CSA expect the IRC Chair will be the primary person to interact
with the manager on issues relating to the investment fund. An IRC
Chair and the manager may agree to have regular
communication as a way for the IRC Chair to keep informed of the
operations of the investment fund between meetings, and of any
significant events relating to the investment fund.

3. The requirement that all members of the IRC be independent does
not preclude the IRC from consulting with others who can help the
members understand matters that are beyond their specific
expertise, or help them understand industry practices or trends, for
example.

Compensation

)

)

©)

The manager may set the initial compensation and expenses of an
independent review committee that is appointed under section 3.2 or
subsection 3.3(5).

Subject to subsection (1), the independent review committee must set
reasonable compensation and proper expenses for its members.

When setting its compensation and expenses under subsection (2), the
independent review committee must consider

(a) the independent review committee’s most recent assessment of its
compensation under paragraph 4.2(2)(b); and

(b) the manager’srecommendations, if any.

Commentary

1. This section permits the manager to determine the amount and
type of compensation and expenses the IRC members will initially
receive. To avoid undue influence from the manager,

subsection (2) requires that, subsequent to the initial setting of

16



compensation and other than in the unusual circumstance
described in subsection 3.3(5), members of the IRC have the sole
authority for determining their compensation. The Instrument
permits the manager to recommend to the members of the IRC the
amount and type of compensation to be paid, and requires the
IRC to consider that recommendation.

2. The CSA expect the IRC and the manager to decide the IRC’s
compensation in a manner consistent with good governance
practices. Among the factors the IRC and manager should
consider when determining the appropriate level of compensation
are the following:

« the number, nature and complexity of the investment funds and
the fund families for which the IRC acts;

 the nature and extent of the workload of each member of the
IRC, including the commitment of time and energy that is
expected from each member;

e industry best practices, including industry averages and surveys
on IRC compensation; and

e the bestinterests of the investment fund.

3. The CSA expect that the IRC and the manager will discuss any
instance where the IRC disagrees with the manager’s
recommendations under paragraph (3)(b), in an attempt to reach
an agreement that is satisfactory to both the IRC and the
manager.

3.9 Standard of care

)

)

©)

Every member of an independent review committee, in exercising his or
her powers and discharging his or her duties related to the investment
fund, and, for greater certainty, not to any other person, as a member of
the independent review committee must

@ act honestly and in good faith, with a view to the best interests of
the investment fund; and

(b) exercise the degree of care, diligence and skill that a reasonably
prudent person would exercise in comparable circumstances.

Every member of an independent review committee must comply with
this Instrument and the written charter of the independent review
committee required under section 3.6.

A member of the independent review committee does not breach
paragraph (1)(b), if the member exercised the care, diligence and skill

17



that a reasonably prudent person would exercise in comparable
circumstances, including reliance in good faith on

(@) a report or certification represented as full and true to the
independent review committee by the manager or an entity
related to the manager; or

(b) a report of a person whose profession lends credibility to a
statement made by the person.

4) A member of the independent review committee has complied with his or
her 