File #10-13573

IN THE MATTER betweerHay River Housing Authority, Applicant, andMary Jane
Martin , Respondent;

AND IN THE MATTER of theResidential TenancieAct R.S.N.W.T. 1988, Chapter
R-5 (the "Act") and amendments thereto;

AND IN THE MATTER of a Hearing befor&ddelle Guigon, Deputy Rental Officer,
regarding a rental premises witlihre Town of Hay River in the Northwest

Territories.

BETWEEN:
HAY RIVER HOUSING AUTHORITY

Applicant/Landlord

-and -

MARY JANE MARTIN

Respondent/Tenant
ORDER

IT IS HEREBY ORDERED:

1. Pursuant to section 46(2)(c) and 83(2) ofRegdential Tenancies Act, the tenancy
agreement between the parties regarding the rnergalises known as 10 EIm Crescent in
Hay River, Northwest Territories, is terminatedeetive January 15, 2014, and the
respondent must vacate the rental premises onforebibat date, if the respondent has not
provided a medical prescription for marihuana thas valid on June 25, 2013, to the

applicant by January 15, 2014.
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2. Pursuant to section 46(2)(b) of tResidential Tenancies Act, the respondent must not breach

their obligation to keep from committing an illegadt on the rental premises again.

DATED at the City of Yellowknife in the NorthwesefTritories this 1 day of December
2013.

Adelle Guigon
Deputy Rental Officer
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REASONS FOR DECISION

An application to a rental officer made by Hay Rit#ousing Authority as the landlord against
Mary Jane Martin as the tenant was received aad bl the Rental Office on July 10, 2013. The
application is regarding a subsidized public hogsinit at 10 EIm Crescent in Hay River,
Northwest Territories. The applicant served a aoiphe filed application on the respondent by
personal service on July 22, 2013.

The applicant alleges the respondent committedleagal act in the rental premises contrary to
sections 46 of thResidential Tenancies Act (the Act) and 20 of the residential tenancy
agreement between the parties. Evidence subm#tiested in Appendix A attached to this order.

A hearing was scheduled for November 13, 2013.Adam Swanson appeared representing the
applicant, Ms. Mary Jane Martin appeared represgiterself as the respondent, and Ms. Arlene
Hache appeared in support of Ms. Matrtin.

At hearing, Mr. Swanson submitted evidence that Wisrtin had been convicted in Territorial
Court of simple possession of marihuana. A seawamt had been executed at the rental
premises — 10 EIm Crescent in Hay River — resultinipe seizure of 180 grams of marihuana on
June 25, 2013. Ms. Martin entered a guilty pletheocharge and in an agreed statement of facts
read into the record at the Territorial Court hegr from which Mr. Swanson provided a copy
of the transcript — Ms. Martin admitted to havihg tmarihuana, including “a container that had
buds of marijuana in it”, in her home. She was dctied and sentenced to 50 days in jail with
time served and a $100 victims of crime surcharge.

Mr. Swanson also referred in the Territorial Cdrathscript to a previous conviction Ms. Martin
carries on her criminal record from March 23, 20@4,"production of a Schedule Il substance”
for which she received a suspended sentence witaraof probation.
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Mr. Swanson argued for termination of the tenanagpant to section 46 of the Act, which
states:

46. (1) A tenant shall not commit an illegal act arrg on an illegal trade,
business or occupation, or permit another persalo tgo, in the rental
premises or in the residential complex.

(2) Where, on the application of a landlord, a reatiicer determines that a
tenant has breached the obligation imposed by stibeg1), the rental
officer may make an order

(c) terminating the tenancy on the date specifietthénorder and ordering the
tenant to vacate the rental premises on that date.

He further referenced section 20 of the residetgiahncy agreement made between the parties,
which states:

20. Additional Obligations — lllegal/Criminal Activitie s
In addition to the prohibition against criminal iattes in s. 46 of the
Residential Tenancies Act:

a. No Tenant or occupant will commit, attempt orsggre to commit, or
aid, abet or counsel another person to commitl|egnail activity in the
Premises or in the residential complex; and

b. If a Tenant or occupant commits, attempts or jgimas to commit, or
aids, abets or counsels another person to commtligi Premises or in
the residential complex an illegal activity of aisas and detrimental
nature, such as, but not limited to, bootleggingafficking in an
illicit substance, then this will be cause for terating the tenancy
agreement.

Mr. Swanson’s position that termination is justifi@ this instance relies on the seriousness of

the offence, the strict interpretation that angileactivity occurred or was permitted to occur in
the rental premises, and the consequences speaifsettion 20 of the tenancy agreement.

Ms. Martin advised she entered a guilty plea afTieitorial Court hearing for which she was
convicted of simple possession simply to get tleegss over with and that she did, in fact, have
a prescription for medical marihuana. She maintsireshas had the prescription for her entire
adult life and that it did not specify either a dgs or an expiry date. The marihuana that was in
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her home was obtained through her ex-common-lawdndgto satisfy the prescription, although
the means of his obtaining the substance are mwknShe stated she was told she was unable
to obtain medical marihuana legally in the Northivesrritories and that she would have to
travel to Alberta or British Columbia to get it, igh is why she got it from her ex-common-law
husband. She further advised me that she has rigpé&ér prescription and has not had any
marihuana since June as she is fed up with deaditgthe social and criminal repercussions.
She now treats the symptoms of her medical comdwith a multitude of prescribed pills,
including Tylenol 3. She advised she sees a doctmthly.

Ms. Martin argued against terminating her tenabejieving she was being singled out due to
her Aboriginal ancestry when there are multiplesotiousing units whose tenants are
committing more serious offences such as bootleggid trafficking, and they appear to be
getting away with it.

Ms. Hache pointed out that this conviction for sienpossession is a first offence under this
tenancy agreement and requested considerationalfeanative order other than termination of
the tenancy agreement. She offered assistance.tbdtin to research legal means of obtaining
medical marihuana if Ms. Martin gets another prigsion so that she does not put herself in a
similar position again. Ms. Hache further pointed that Ms. Martin’s possession of marihuana
was of a nature that was not detrimental to anyse and that trafficking is not a factor in her
situation.

Mr. Swanson conceded if Ms. Martin did have a madicarihuana prescription and could offer
assurance of using legal methods to obtain mediealhuana in the future the landlord would
not be opposed to the continuation of the tenareyindicated they were looking at legalities
and compliance with the law; Mr. Swanson agreetl Wis. Hache’s suggestion that if Ms.
Martin could prove she had a legal prescriptionnf@dical marihuana, in spite of the conviction
confirming an illegal act occurred in the rentamises, an order other than termination of the
tenancy would not be opposed.

Mr. Swanson responded to Ms. Martin’s accusatian ittegal activities occurring in other rental
premises were going unpunished by pointing outladd could not apply for termination of
tenancies as a consequence of illegal activititlsout a conviction for those illegal activities;
the illegal activities must be proven.
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The hearing was adjourneuhe die pending receipt of confirmation of Ms. Martin’sggcription
for medical marihuana. A letter dated November2l8,3, from Dr. Richard Cunningham of the
Hay River Health and Social Services Authority waxseived confirming Ms. Martin was
prescribed medical marihuana in the past. A requiggls. Martin for a more detailed
prescription history was unanswered as of the ngitf this decision.

The residential tenancy agreement submitted bgpipdicant is for subsidized public housing in
the rental premises known as 10 EIm Crescent inRiagr, Northwest Territories. It began
April 1, 2009, on a month-to-month basis. | amsfed a valid tenancy agreement exists
between the parties.

The CBC News article posted February 27, 2012reatees the arrest of Ms. Martin and Mr.
Laviolette for possession for the purpose of te&ffig, which Ms. Martin spoke of in her
testimony. Ms. Martin indicated she was found nattg of this charge in July 2013. A letter
from Ms. Matrtin’s counsel, Kaysi Fagan of Evans&afylcKay, dated August 19, 2013,
clarified the charges had been stayed.

The transcript of the sentencing hearing regardmgt file number T2CR2013000463 between
Her Majesty the Queen v. Thomas Laviolette and Marye Martin is a verbatim document of
the hearing held October 3, 2013. Mr. Laviolettthiss co-accused and Ms. Martin’s ex-common-
law husband. | am satisfied the transcript acclyragdlects what was said at the hearing.

The transcript references Ms. Martin’s criminalaetas consisting of two offences: a theft of
$200 in 1983 and production of a Schedule Il sutzstan 2004. The transcript further confirms
the withdrawal of the charge of possession fomptl@ose of trafficking from June 2013 and the
conviction of simple possession of less than 3éngraf marihuana from June 2013. The
admitted facts of the simple possession chargeatelithe marihuana was found at 10 EIm
Crescent in Hay River. | am satisfied an illegahaty for which the respondent was convicted
occurred in the rental premises during the terthefcurrent tenancy agreement.

In the transcript of the October 3, 2013, procegsliMs. Martin told the court through her
counsel that she “consumed marijuana for medieaaes.” No arguments were put forth
regarding the legality of her possession of mamiauand she did enter a guilty plea to simple
possession. Ms. Martin alleges in her testimorthatrental hearing that she did in fact have a
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prescription for medical marihuana. In supporthi$ assertion she obtained a letter from the
doctor in Hay River dated November 18, 2013, wluchfirms she “was advised that she could
use inhalaed [sic] THC for her medical problemghim past”. The letter does name two
prescribing physicians but does not elaborate tthdu details, such as: how long Ms. Martin
has had the prescription for; whether or not thesgniption expires and, if so, when; and what
dosage was prescribed, if any. It was requestéddisoMartin to provide an official prescription
history from the medical facility she obtained gvescription from which shows the dates and
dosages prescribed. She did not seem motivatenéstithe effort to obtain this document, but
agreed to. As of the writing of this order the prggion history had not been received. | am not
satisfied the respondent had or has a legal meplieatription for medical marihuana.

Section 20 of the tenancy agreement is specifidantifying illegal activities which warrant
termination of the tenancy as those “of a seriowbsdetrimental nature”, and gives examples.
While | would agree that drug-related offenceseneyal are considered serious offences under
the law, there is a spectrum of seriousness to@ens certain cases. In this case, the simple
possession of the marihuana was not detrimentaiyone else.

While this offence is the first conviction for Mlartin in this tenancy, it is her second
conviction for drug-related offences — in 2004 slas convicted for production of a schedule 1l
substance. Further, while Ms. Martin advised thercim October she used the marihuana for
medical purposes, she pled guilty and was conviateiimple possession. No mention appears
to have been made prior to this rental hearingotdihg a prescription for medical marihuana.
Ms. Martin’s credibility is questionable at thisipb

Having read th&larihuana for Medical Purposes Regulations and theMarihuana Medical

Access Regulations, | note the legal requirements for the medicalafsmarihuana are specific

and require, first, that an authorized medical {itianer prescribe the product, and second, that a
patient (client) register with a licenced marihuanaducer to receive the product. The
regulations are strict and specifically identifywha client goes about getting the product they've
been prescribed. Ms. Martin appears to be ignarktitis procedure, which begs the question of
the validity of the prescription Ms. Martin clairtes have.
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TheResidential Tenancies Act (the Act) allows for three possible remedies whei® proven
illegal activities have taken place in a rentalhpises: an order requiring the tenant to comply
with their obligation; an order requiring the tehant to breach their obligation again; or an
order terminating the tenancy agreement. The rega@éenancy agreement between the parties
specifically identifies at section 20 that the oobnsequence the housing authority will pursue
for illegal activities within the rental premisestermination of the tenancy. By signing the
residential tenancy agreement Ms. Matrtin indicateel was aware of this condition and
understood it. Having proven that Ms. Martin waswoted for conducting an illegal activity
within the rental premises, the applicant’s argunfientermination of the tenancy is made.
However, even Mr. Swanson agrees that, in spiteetonviction, if Ms. Martin is able to prove
she had a legal medical prescription for marihdaaould not be opposed to continuing the
tenancy as long as she maintains the legal préseriand obtains medical marihuana legally or
does not have marihuana in the rental premiseuittnose legal requirements.

In making my decision | have considered the evideartd testimony presented, including the
guestion of Ms. Martin’s credibility against hesagsnces that she is no longer using marihuana
and that she is now aware she cannot have it indrae without a legal prescription. | also take
into consideration that she is a single parent wlihcustody of her children, that she is
otherwise eligible for subsidized public housingd dhat there are no other allegations of
breaches of the tenancy agreement. | also acknge/ligcht Ms. Martin has Ms. Hache’s support
to seek legal means of satisfying any prescrigitormedical marihuana she may obtain in the
future.

| understand the applicant’s desire to enforcddbal requirements of the tenancy agreement. |
recognize the difficulty with pursuing such actiomder section 46 of the Act. Mr. Swanson has
proven that Ms. Martin committed an illegal acthie rental premises contrary to section 46(1)
of the Act. Each case must be determined on itgsreand the remedies justified. In this case |
find that termination of the tenancy agreementissified unless Ms. Martin can prove she held a
legal prescription for medical marihuana as of J2He2013.
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An order will issue terminating the tenancy agreenaffective January 15, 2014, if the
respondent does not produce a medical prescrifgromarihuana which was valid June 25,
2013. A further order will issue requiring the tah# not breach their obligation to keep from
committing an illegal act in the rental premiseaiag

Adelle Guigon
Deputy Rental Officer
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APPENDIX A
Exhibits

Exhibit 1: Applicant’s statement of facts
Exhibit 2: Residential tenancy agreement dated ARrd009
Exhibit 3: hgyellowknife.com June 27, 2013 on-lirews report
Exhibit 4: Hay River Hub news brief
Exhibit 5: CBC News article posted February 27, 2012
Exhibit 6: Northern News Services on-line articléettMarch 29, 2004
Exhibit 7: Applicant’s notice to respondent termingttenancy July 18, 2013

Exhibit 8: Correspondence from Evans Fagan McKayi8ars to the respondent dated
August 19, 2013

Exhibit 9: Transcript of October 3, 2013, sentendiegring held at Territorial Court

Exhibit 10:  Correspondence from Richard Cunninghisinl)., dated November 18, 2013



