Files #20-11144 & #20-11295

IN THE MATTER betweerROY L.N. GOOSE lll , Tenant, an@.B.H. HOLDINGS
LTD. , Landlord;

AND IN THE MATTER of theResidential TenancieAct R.S.N.W.T. 1988, Chapter
R-5 (the "Act");

AND IN THE MATTER of a Hearing beford&JAL LOGSDON , Rental Officer,
regarding the rental premiseslidtJVIK, NT.

BETWEEN:

ROY L.N. GOOSE Il

Tenant
-and -
G.B.H. HOLDINGS LTD.
Landlord
ORDER
IT IS HEREBY ORDERED:
1. Pursuant to section 66(b) of tResidential Tenancies Act, the landlord shall return to the

tenant all personal goods belonging to the terfaitdre currently in the landlord's
possession. The goods shall be released to thetterthout charge. The tenant shall

pick up the possessions within fifteen (15) daythefreceipt of this order.



2. Pursuant to section 18(5) of tResidential Tenancies Act, the landlord shall return to the
tenant a portion of the retained security deposihe amount of one hundred sixteen

dollars and ninety cents ($116.90).

DATED at the City of Yellowknife, in the Northwes$erritories this 15th day of
February, 2010.

Hal Logsdon
Rental Officer
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REASONS FOR DECISION
Date of the Hearing February 10, 2010
Place of the Hearing Yellowknife, NT via teleconference
Appearances at Hearing Roy L.N. Goose lll, tenant

Lois Kathrens, representing the landlord
Calvin Phare, representing the landlord

Date of Decision February 11, 2010




REASONS FOR DECISION

The tenant filed aApplication to a Rental Officer on October 22, 2009 seeking the return of his
personal possessions held by the landlord ancetbenrof his security deposit. The landlord
filed an application on January 12, 2010 seekingnet of rent arrears, cleaning costs, key
replacement costs and compensation for lost remte®oth applications concern the same
rental premises and tenancy agreement, with thgecrof the parties, both applications were

heard at a common hearing.

The tenant alleged that the landlord had distutbedawful possession of the premises by
declaring the premises abandoned and taking pegsexshe premises while he was away
hunting. The tenant stated that he no longer wamtedccupancy to be reinstated but wanted his
personal property, which has been held by the taddreturned without cost and his security

deposit returned.

The tenant testified that he left on a hunting imiplay, 2009. He was uncertain of the day he
left but acknowledged that the rent for May hadlmen paid. He was advised by the police in
Tuktoyaktuk that they were in possession of hise ahd a knife which had been delivered to
them by the landlord after declaring the apartnadraindoned. The tenant testified that he called
the landlord seven or eight days after leavingabe@rtment and was told that the apartment had
been abandoned and his goods removed and storedeidnt testified that he told the landlord

at that time that he intended to return and payhag, 2009 rent. The tenant stated that the rifle
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was registered and the bolt was removed.

The tenant stated that he had provided a secuajigsit of $2500.

The landlord's site manager testified that shesastthe tenant on May 7, 2009 and considered
the premises abandoned on May 21, 2009. She ackdged that the tenant called her on May
22, 2009 and stated that he intended to returrpagdhe outstanding May rent. The landlord’s
site manager stated that she made the decisicectard the apartment abandoned without
entering the apartment. The tenant’s personal prpp&as removed from the apartment and
stored by the landlord except for the rifle anchde&kwhich were given to the police. The
landlord filed an inventory of abandoned properithwhe rental office on May 21, 2009
although numerous items of furniture listed onitheentory allegedly belong to the landlord and
were loaned to the tenant. The landlord confirnted only the May, 2009 rent of $1250 was

outstanding.

The landlord stated that the required security digffor the premises was $1250 but that the
tenant had provided only $1000 of the required digpehich was paid in a single payment on
November, 2008. The landlord provided the dateslaither payments during the term of the

tenancy all of which were payments of rent.

Section 1(3) of theResidential Tenancies Act defines abandonment.
1.(3) For the purpose of this Act, a tenant has abaloned the rental premises
and the residential complex where the tenancy hasohbeen terminated in
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accordance with this Act and
(a) the landlord has reasonable grounds to believbat the tenant has
left the rental premises; or
(b) the tenant does not ordinarily live in the rentd premises, has not
expressed an intention to resume living in the relal premises, and
the rent the tenant has paid is no longer sufficigrto meet the
tenant’s obligation to pay rent.
The landlord claims she had not seen or heard frentenant for fourteen days (May 8 - 21).
The tenant claims he was out of town for sevengitalays. Both parties acknowledge that they
spoke on May 22, 2009 and the tenant expressedtargion to return to the premises and pay

the outstanding May rent. Both parties acknowlatigé the May rent was due and was not paid.

Was it reasonable for the landlord to considemptteenises abandoned? In my opinion it was not,
particularly after May 22, 2009 when the landlorskcdvered the tenant’s whereabouts and
intentions. At that time, the premises had not breerented and the tenant’'s possession could
have been maintained. The facts of the matter damay opinion, lead one to believe that the
tenant had left the rental premises. It is cleat the tenant did express his intention to resume
living in the rental premises. Therefore the critdor abandonment were not met. It would have
been prudent, in my opinion, to establish the tésaaturn date during the May 22 conversation
and not consider the premises abandoned unlessrthet failed to return by that date. The
landlord could have also filed an application t@atal officer requesting termination of the

tenancy agreement for non-payment of rent.

Since the premises were not abandoned or vacatdeklignant, the landlord had no right to

remove the tenant’s personal possessions and gintiks no right to demand removal or
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storage costs prior to the return of his personaspssions. | assume that the rifle and knife were
provided to the RCMP on the assumption that statiegn could be unsafe. | also assume that,
provided the knife and rifle are legal to poss#ssy are being held by the police and will be

returned to the tenant on his request.

In the matter of the security deposit, | find ttie landlord held a deposit of $1000. Although the
tenant felt he had provided a larger deposit,d fimt the detailed payment information provided
by the landlord and the lack of any contrary evagefiom the tenant, such as a receipt or date of

payment, support the landlord’s testimony.

The landlord has retained the security deposit@@land accrued interest ($11.14) deducting
rent arrears for May, 2009 ($1250), cleaning andasts ($200) and a full months rent for June,

2009 ($1250) resulting in a balance owing the lardibf $1688.86.

The landlord claims the full amount of rent for M&@09 but, in fact, the tenant was only
permitted possession until May 21, 2009 when thdlad declared the premises abandoned and
took possession. In my opinion, the tenant is tiable for rent for the period May 1-21, 2009

which | calculate to be $846.77

The cleaning and key replacement charges werdearoized. The landlord stated that they had to
clean the apartment and replace keys that wereehohed. The cleaning charges are denied as

the tenant clearly had no opportunity to cleanapartment as the landlord had possession. | can
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only estimate the key charges which | find reastsab$50.

The landlord claims the full months rent of $1260June, 2009. This is not rent as the tenant
was not in possession; it is compensation forrast. Section 62(1) holds a tenant liable for
compensation for lost rent, subject to the landtoedforts to mitigate loss, on the abandonment

of rental premises by a tenant.

62. (1) Where a tenant abandons a rental prenas, the tenancy agreement is
terminated on the date the rental premises were alpaloned but the
tenant remains liable, subject to subsection 9(2)p compensate the
landlord for loss of future rent that would have been payable under
the tenancy agreement.

(2) Where, on the application of a landlord, a renthofficer determines
that a tenant has abandoned a rental premises, thrental officer may
make an order requiring the tenant to pay to the ladlord the
compensation for which the tenant is liable by ream of subsection

(1).
As it has been determined that the premises wdralandoned, there is no tenant liability for

lost rent. The landlord’s request for compensatriost rent is denied.

| also find the interest on the security depositrfiNovember 19, 2008 to May 21, 2009 to be

$13.67.

Taking the security deposit and accrued intergsteonsideration | find an amount due to the

tenant of $116.90 calculated as follows:

Security deposit $1000.00
Interest 13.67
Rent arrears (846.77)

Key costs (50.00)
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Amount due tenant $116.90

An order shall issue requiring the landlord to askethe personal property removed from the
premises and belonging to the tenant without charge tenant is obligated to pick up the
possessions within fifteen days of the receiphefdrder. If the tenant fails to retrieve the goods

within fifteen days, the landlord may seek apprafahe rental officer to dispose of them.

The landlord is also ordered to return a portiothefretained security deposit to the tenant in the

amount of $116.90.

Hal Logsdon
Rental Officer



