File #10-14137

IN THE MATTER betweerMARGARET BEAUCHAMP , Applicant, andNPR
LIMITED PARTNERSHIP , Respondent;

AND IN THE MATTER of theResidential TenancieAct R.S.N.W.T. 1988, Chapter
R-5 (the "Act") and amendments thereto;

AND IN THE MATTER of a Hearing befordJ AL LOGSDON , Rental Officer,
regarding the rental premisesYdLLOWKNIFE, NT.

BETWEEN:

MARGARET BEAUCHAMP
Applicant/Tenant

-and -

NPR LIMITED PARTNERSHIP
Respondent/Landlord

ORDER

IT IS HEREBY ORDERED:

1.

2014.

Pursuant to sections 30(4)(d) and 34(2)(c) oResedential Tenancies Act, the
respondent shall pay the applicant compensatiofaiioire to provide and maintain the
rental premises in a good state of repair andigiubance of the applicant’s quiet

enjoyment of the rental premises in the amounhid thousand one hundred sixty eight

dollars and sixty nine cents ($3168.69).

DATED at the City of Yellowknife, in the Northwes$erritories this 18th day of July,

Hal Logsdon
Rental Officer
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REASONS FOR DECISION

The application was filed with the incorrect legalme of the respondent. The style of cause of

the order has been amended to reflect the legat rditihe respondent.

On May 12, 2014 there were multiple breaks in tlagewsupply pipes in the applicant's
apartment resulting in significant water escape dpplicant left the apartment until repairs
were completed, initially staying in a hotel at b&pense, then in a hotel at the landlord's
expense and in private accommodation. At the titbehearing, the repairs had not been
completed. The applicant has continued to pay ttetihfly rent for the premises. The applicant
sought an order requiring the respondent to coraphet repairs to her apartment and to pay

compensation.

The applicant testified that she and her son retlita the apartment the evening of May 12 to
find water escaping from a wall in the hallway. Sketed that she immediately called the
landlord and was told they would be there in ad@uminutes. She contacted her other son who
arrived and was able to shut off the water sugphe provided a video of the leak which was

behind a panel giving access to the water supplihiatub.

The landlord's maintenance staff arrived and wile was attending to the leak, another noticed
a leak at the water supply for the toilet. This \&b® attended to. As well as the water escape,

there were two apparent shorts in outlet boxekerliving room and adjoining bedroom. A
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contractor was called in and began mopping up thiemn the apartment. Before the landlord's
staff left the apartment they checked all of tHeeoffixtures for leaks and discovered a small leak
under the kitchen cupboard. They put a temporany atfi valve on the water line and told the
applicant that they would return in the morningtonplete the repairs. The applicant stated that
later that evening, there was a loud bang and ereevater escape under the kitchen cupboard
where the temporary repair had been made. Thedatislimaintenance staff returned and the
leak stopped but the apartment was severely flaotleel applicant spent the night in a hotel at

her expense.

The applicant testified that on May 13 she contathte landlord and was informed that they
would transfer her to another apartment but wooldpay moving expenses. This is consistent
with the statement of the respondent's witnessDMger. The parties agree that the applicant
was shown four apartments that day. Only one wamedd acceptable by the applicant however
it was later determined that the apartment wasindéct, available. The applicant stated that the
available apartments were not acceptable due torfasuch as distance from her workplace,
higher rent, or condition. The parties agree th#he@end of the day, the applicant was told that

the landlord would continue to look for anotherrapent but would not pay for a hotel.

The applicant testified that on May 14 the landloodtacted her and informed her that they
would provide a hotel room at Capital Suites uRtilay, May 16. On Thursday, May 15 the
applicant was informed that her stay would be edg¢enuntil May 20. On May 17 the applicant

had an opportunity to house-sit and vacated Capudes on that day.
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The applicant was again provided a one bedroome anitl a standard room for her son at Capital

Suites on June 2 and continues to occupy the rdloens at the landlord's expense.

The respondent and their withnesses gave testimamgecning the chain of events and the nature
of the various leaks. The testimony concerningctian of events was, for the most part,
consistent between the witnesses and the applithatrespondent provided a number of work
orders for other units in evidence and submitted they responded to this problem and others in
an expeditious manner. A statement by the genesabger of Capital Suites stated that the
value of the 40 days of hotel accommodation praviethe applicant and her son at their

discounted rate was $10,095.75.

The respondent did not offer as a defence anyfspatiegation that the flooding was a result of
any negligence or willful act of the applicant mld the respondent file any cross application
alleging any breach of section 42 by Ms Beauchd#gmever, some of the evidence appears to
be designed to raise such a possibility, partitpkatetter from a plumbing contractor and the
evidence provided by the applicant concerning miay®vidence being provided to the RCMP by
the respondent. | have ignored this evidence bedausy opinion, it is irrelevant unless offered
as a defence or an allegation contained in a eqmgkcation by the landlord. It was offered as

neither.

Prior to the hearing, the respondent offered amapartment for the same monthly rent for the

duration of the applicant’s existing term. The aqgoit stated that she would accept the offer if
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her moving expenses were paid and the prohibitiqgpets removed from the tenancy agreement.
The landlord agreed to move the applicant’s costwiith their own forces if she packed and to
waive the no pets provision. The parties have advise that the previous tenancy agreement
has been terminated and a tenancy agreement faeth@remises has been executed. Therefore
| need not consider any order to repair the previmit. | need only deal with the matter of

compensation.

The applicant sought the following compensation:

1. Expenses incurred in December related to a puswi@ter escape - $962.95
2. Expenses related to May 13, 2014 water escape:

Lost wages $759.00

Hotel, May 13 155.30

Dinner, May 13 43.76

Rent, June 1540.00

Rent, July 1540.00

Electricity 35.40

Reconnect fees 127.45

Total $4200.91

The relevant sections of tiResidential Tenancies Act are section 30 and 34.

30. (1) A landlord shall
(a) provide and maintain the rental premises, the reidential complex and
all services and facilities provided by the landlod, whether or not
included in a written tenancy agreement, in a goodtate of repair and
fit for habitation during the tenancy; and
(b) ensure that the rental premises, the residentiadomplex and all
services and facilities provided by the landlord caply with all health,
safety and maintenance and occupancy standards reged by law.
(2) Any substantial reduction in the provision of sevices and facilities is
deemed to be a breach of subsection (1).
(3) Subsection (1) applies even where a tenant haddwledge of any state of
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non-repair before the tenant entered into the tenacy agreement.

(4) Where, on the application of a tenant, a rentabfficer determines that the
landlord has breached an obligation imposed by thisection, the rental
officer may make an order

(a) requiring the landlord to comply with the landlord’s obligation;

(b) requiring the landlord to not breach the landlord’s obligation
again;

(c) authorizing any repair or other action to be talen by the tenant to
remedy the effects of the landlord’s breach and regjring the
landlord to pay any reasonable expenses associatedh the repair
or action;

(d) requiring the landlord to compensate the tenanfor loss that has
been or will be suffered as a direct result of théreach; or

(e) terminating the tenancy on a date specified irhe order and
ordering the tenant to vacate the rental premisesrothat date.

(5) A tenant shall give reasonable notice to the lathord of any substantial
breach of the obligation imposed by subsection (i)at comes to the
attention of the tenant.

(6) A landlord shall, within 10 days, remedy any brach referred to in
subsection (5).

34. (1) No landlord shall disturb a tenant’'s possessn or enjoyment of the rental
premises or residential complex.

(2) Where, on the application of a tenant, a rentabfficer determines that the
landlord has breached the obligation imposed by sudection (1), the
rental officer may make an order

(a) requiring the landlord to comply with the landlord’s obligation;

(b) requiring the landlord to not breach the landlad’s obligation
again;

(c) requiring the landlord to compensate the tenantor loss suffered
as a direct result of the breach; or

(d) terminating the tenancy on a date specified inhte order and
ordering the tenant to vacate the rental premisesrothat date.

The applicant also filed the application pursuargdction 33 which pertains to the withholding
of a vital service, specifically water. In my opnithe broader disturbance of possession
encompasses the disturbance of the water supplisahd more appropriate section of the Act

given these circumstances.
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It is clear from the photographic evidence and ngpéection of the premises, that the premises
were not in a good state of repair or fit for hatdn after the flood. To date, the repairs to the
premises have not been completed and the appheamot been able to resume occupation of
the apartment. Regardless of the cause of the watape the landlord is still obligated to
provide and maintain the apartment in a good sthtepair and fit for habitation during the
tenancy pursuant to section 30. | find that thelllard has been in breach of section 30 since the

evening of May 12 when the water escape occurred.

Subsections 5 and 6 suggest that any breach abis&€ should be repaired within ten days of
the tenant’s notice. However, it is important taenthat subsections 5 and 6 _do setve to

define a breach of section 30 only if the landlf@i¢s to make the repairs within ten days. These
subsections serve, in my opinion, to recognizettiexe must be a balance between the
landlord’s right and obligation to make repairs éimel tenant’s right to quiet enjoyment of the
premises. They require a rental officer to consitier balance when considering remedies for

breaches of section 30.

The applicant’s possession and quiet enjoymertt@ptemises have been seriously affected by
the flooding of the apartment. However, there icampelling evidence that the landlord caused
the rupture of the pipes resulting in the floodifgerefore it can not be said that it was the
landlordwho initially disturbed the applicant’s quiet eyioent or possession of the premises or
that the landlord’s initial efforts to make repawere anything but timely. However, when a

landlord fails to make the necessary repairs wighieasonable period of time, the tenant’s loss
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of full enjoyment or possession of the premisestrhasonsidered to be a direct result. A
tenant’s temporary discomfort caused by repaireuallen by the landlord does not necessarily
constitute a breach of section 34. A breach ofi@@@&4 occurs when the disturbance is

unreasonable or protracted.

The required repairs to the respondent’s apartingotve removal of water and dehumidifying,
inspection and repair of the water supply lineplaeement or reinstallation of flooring,
installation of baseboards, thresholds and trimiagsgection and any necessary repair of the
electrical system. | accept that the respondemtedaguickly to stop the escape of water and to
initiate the mop-up of the apartment but in my amm all of the necessary repairs could have
been easily completed within 10 days. It has bégrseven days since the flood occurred and
the applicant is still deprived of the possessioth guiet enjoyment of the premises. Therefore |

find the respondent in breach of section 34 frony 2, 2014 to present.

| shall not consider the compensation of $962.9%fprevious flood in December, 2013. This
incident was not a part of the application and eéntioned only in passing by the applicant.
There was no specific evidence regarding this enighrovided at the hearing except for the
amounts of compensation requested. The applicgnarged leave to file another application

regarding this matter provided that such an apipdinas made on or before September 30, 2014.

In my opinion, the lost wages of $759 do not repnés loss which is a direct result of the

landlord’s failure to repair. While | accept thhétapplicant endured significant stress during the
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initial week of this dispute, | cannot find thaetlandlord’s failure to complete repairs during

this period prevented the applicant from workingeTelief for lost wages is denied.

Given the severity of the flooding, it was not tasenable for the applicant to find shelter in a
hotel and have dinner at a restaurant on the wigthie incident. In my opinion, the costs are a
direct result of the landlord’s failure to repandabecause the premises were uninhabitable, the
landlord should have provided alternate accommodatr paid for these costs. | find the relief

requested of $199.06 to be reasonable.

The tenancy agreement between the parties hasredniai place and the applicant has continued
to pay rent. However the applicant has not beea @bbccupy the premises since May 12. Rent
is provided to a landlord in exchange for the righoccupy rental premises - that is the essence
of the contract between landlord and tenant. Thartey agreement has not been frustrated. The
landlord has simply failed to meet their obligatiorprovide and maintain the rental premises in
a habitable condition. The applicant has paid aioggint amount of rent for the right to occupy
the apartment and has not been able to exercisagha In my opinion the rent paid should be a
component of the compensation. The total amourgrtfwhich has been paid from May 12 to

the commencement of the new tenancy agreement betilve parties is $3179.36 calculated as

follows:
May 12-31 20 days $993.55
June 01-30 30 days 1540.00
July 1-13 13 days 645.81

Total $3179.36
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The respondent submitted that since they provideel laccommodation to the applicant and her
son at their expense, stated to be $10,095 or rtieres should be some offset to the
compensation for rent requested by the applicadrée to an extent. When the applicant was
forced to leave the apartment, the landlord didvioke albeit reluctantly, hotel accommodation.
Was this equivalent to the tenant’s possessiorenapartment? Clearly it was not, but it did
provide comfortable shelter and facilities and effi® a degree the tenant’s loss of possession
during the ten day period when the landlord shbalde repaired the premises. In my opinion,
the hotel accommodation provided to the applicéisets 75% of her loss of rent during the ten
days when the repairs should have been doneculaéd that amount to be $372.58 (10/31 x

$1540 x 75% = $372.58).

As | have stated previously, the repairs shoulcehz@en completed by May 22. | find the
respondent in breach of section 34 from that dafgdsent. In my opinion, the landlord’s failure
to repair the premises in a reasonable time pérasddeprived the applicant of possession of the
premises. The applicant should not have had taraemto bear the inconvenience of staying at a
hotel when the repairs could have been made anddeapancy reestablished in her own

apartment. In my opinion, no offset should be coeisd after May 22.

| find reasonable compensation for the loss of pand to be $2806.78 calculated as follows:

Rent paid - May 12 - July 14 $3179.36
Less offset for hotel 372.58
Total compensation for rent $2806.78
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| find the cost of electricity during the periocethpplicant was unable to reside in the apartment

to be reasonable as well as the re-connectiornviaeh will apply to the new premises.

In summary, | find the respondent in breach ofisac30 and section 34 of tiesidential

Tenancies Act and find reasonable compensation to the applidad3b68.69 calculated as

follows:

Hotel, May 13 $155.30

Dinner, May 13 43.76

Rent 3179.36
less offset for hotel (372.58)
Electricity 35.40
Reconnect fees 127.45
Total $3168.69

An order shall issue requiring the respondent toqmnpensation to the applicant of $3168.69.

Hal Logsdon
Rental Officer



