File #10-9883

IN THE MATTER betweerSHELTER CANADIAN PROPERTIES, Applicant, and
GORMAN PITTMAN, Respondent;

AND IN THE MATTER of theResidential Tenancies Act R.S.N.W.T. 1988, Chapter
R-5 (the "Act");

AND IN THE MATTER of a Hearing befordJ AL LOGSDON, Rental Officer,
regarding the rental premisesYdEL LOWKNIFE, NT.

BETWEEN:

SHELTER CANADIAN PROPERTIES
Applicant/Landlord

-and -

GORMAN PITTMAN
Respondent/Tenant

ORDER

IT IS HEREBY ORDERED:
1. Pursuant to section 62(2) of tResidential Tenancies Act, the respondent shall pay the

applicant compensation for lost rent in the amairdne thousand three hundred fifty

dollars ($1350.00).

DATED at the City of Yellowknife, in the NorthweS$erritories this 22nd day of January,
2008.

Hal Logsdon
Rental Officer
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REASONS FOR DECISION

The respondent gave up possession of the rentaigas on August 31, 2007. The applicant
retained the security deposit and interest andasgondent filed an application requesting the
return of the deposit. The matter was heard on hinez 8, 2007 and an order issued (file #10-
9773, filed on November 19, 2007) requiring thedlard to return the security deposit and
accrued interest to the tenant. The applicant remksan order requiring the respondent to pay

compensation for lost rent for the month of Septem®007.

The tenancy agreement was made for a term thategkpn August 31, 2007. The applicant
alleged that the respondent failed to give writtetice until August 27, 2007 to terminate the
tenancy agreement on August 31, 2007. The applteanhtied that they notified all parties on
their waiting list and made the premises availableny prospective tenants but were unable to
re-rent the premises until October 1, 2007. The tem&ncy agreement was provided in
evidence. It indicates that it was executed on&eper 1, 2007 but the applicant testified that it
was actually executed on September 12, 2007, tieeotiewhich the tenant acknowledged receipt

of the agreement. The commencement date of thadgrsgreement is October 1, 2007.

The respondent stated that he had given the siagea verbal notice in July and was told it was
sufficient. The respondent stated that he was tatdithe notice had to in writing so he complied
but the notice was not given in time. He also st#éibat his van was towed from the parking lot

in September, presumably to make room for the mearit's vehicle. The applicant stated that



-3-
the new tenancy agreement did not commence untdld®c 1, 2007 and that the van was towed

because it was not registered.

Sections 51(1) and 55(1) of tResidential Tenancies Act set out the requirements for notice to

terminate a term tenancy agreement.

51.(1) Whereatenancy agreement specifies a datefor the termination of the tenancy
agreement, the tenant may terminate the tenancy on the date specified in the
agreement by giving the landlord a notice of termination not later than 30 days
before the termination date.

55.(1) A noticeof termination by atenant or alandlord shall bein writing and must

(@) besigned by thetenant or thelandlord or an agent of the tenant or
thelandlord;
(b) identify therental premisesto which the notice applies;
(c) statethedate on which thetenancy isto terminate; and
(d) statethereason for thetermination of the tenancy.
It is clear that the notice must be in writing andst be given not less than 30 days prior to the

expiry of the tenancy agreement.

The requirement for a tenant's notice to termit@atee made in writing is not a mere
technicality. The notice to terminate serves to #edcontract between the parties on a certain
date. It obligates the tenant to give up possessiaiat date and enables the landlord to show
and re-rent the premises. It must free of any aoityignd available as evidence. Verbal notices

simply do not meet these criteria.

The respondent's apparent reliance on the sitegedaadvice that verbal notice was adequate is

regrettable. Although the respondent did not iagichat he also relied on the provisions of the
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tenancy agreement, it too would have provided hith poor advice. Although the tenancy
agreement between the parties was not providecetmrmavidence, the tenancy agreement
between the applicant and the new tenant, whicispect is in the same form, is inconsistent
with the Act regarding notice to terminate and vesleof a term agreement. However,
notwithstanding the tenancy agreement or the s@eager's advice, in my opinion, the
requirements of the Act must be met. They were Timerefore | find that the respondent failed
to give adequate notice and is liable, subjechédandlord’'s reasonable efforts to mitigate loss,

for the landlord's loss of the September, 2007. rent

Section 5 of th&esidential Tenancies Act sets out the requirements to mitigate damages.

5.(1) Wherealandlord or tenant isliableto the other for damagesasa result of a
breach of a tenancy agreement or thisAct, thelandlord or tenant entitled to claim
damages shall mitigate hisor her damages.

(2 Without limiting subsection (1), where atenant ter minates a tenancy agr eement,
contravenes a tenancy agreement, or vacates or abandonsrental premises, other
than in accordance with this Act or the tenancy agreement, thelandlord shall rent
therental premisesagain as soon asis practicable and at a reasonablerent in
order to mitigate the damages of the landlord.

| accept the landlord's testimony that the newriepagreement was executed on September 12,
2007. While it is true that the applicant could éakeclined that offer to rent the premises,
possibly mitigating the loss of rent for the entimenth, it was also prudent to enter into the

tenancy agreement in advance in order to avoitbdgeof any more than the September rent. In

my opinion, the applicants efforts to mitigate legsre sufficient.
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An order shall issue requiring the respondent totpa applicant compensation for lost rent in

the amount of $1350.

Hal Logsdon
Rental Officer



