File #20-8979

IN THE MATTER betweerARLENE CARMICHAEL , Applicant, andTEE PEE
HOUSING ASSOCIATION, Respondent;

AND IN THE MATTER of theResidential TenancieAct R.S.N.W.T. 1988, Chapter
R-5 (the "Act");

AND IN THE MATTER of a Hearing befordJ AL LOGSDON , Rental Officer,
regarding the rental premiseslidtJVIK, NT.

BETWEEN:

ARLENE CARMICHAEL
Applicant/Tenant

-and -

TEE PEE HOUSING ASSOCIATION
Respondent/Landlord

ORDER

IT IS HEREBY ORDERED:

1. Pursuant to sections 66(b) and 83(2) ofRe&dential Tenancies Act, the respondent
shall return all personal property held by the oesjent to the applicant upon her request.
The respondent shall file with a rental officeriaventory of these goods and provide a
copy to the applicant. The respondent shall reldasgoods to the applicant without the
application of removal fees, storage fees, remiaasror any other amount. The
respondent shall continue to store the goods afeaace until the applicant claims the
goods or until permission has been granted bytalrefficer to dispose of the goods. If
the goods have not been claimed by the applicahn¢ioagent after 90 days have passed
from the date the inventory is filed with a rend#ficer, the respondent may request the
permission of a rental officer to sell or dispo$¢he goods.

A2



2006.

Pursuant to section 34(2)(c) of tResidential Tenancies Act the respondent shall pay the
applicant compensation for loss suffered as thectnesult of the respondent’s
disturbance of the applicant’s possession of teenges in the amount of one thousand

three hundred fifty six dollars and fifty one ce($4356.51).

DATED at the City of Yellowknife, in the NorthweS$erritories this 7th day of June,

Hal Logsdon
Rental Officer
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REASONS FOR DECISION

The respondent was served with a Notice of Atteaddny registered mail. The respondent was
also notified by phone by the Rental Officer. Taspondent failed to appear at the hearing and

the hearing was held in their absence.

The applicant alleged that the respondent hadrbistuher lawful possession of the premises and
had seized her personal property. The applicargtgdhe return of her possessions,
compensation related to the landlord's disturbanter possession of the premises and an order

requiring the landlord to permit her to resume @eocy of the premises.

The applicant stated that she had been a tendeea®ee Housing Association for about 8 years.
She testified that she went to Yellowknife for neadireasons on August 9, 2005 and notified the
landlord that she would be returning. She had &monvyn amount of rent arrears at the time. She
returned to the premises on September 9, 2005.epte@ber 11, 2005 she went to Aklavik to
take care of her mother and returned on Octobe?2d@5. She stated that she did not inform the
landlord on her departure but the manager, Agnésiia contacted her in Aklavik by phone.
The applicant stated that she expressed her iatetdireturn to the premises in early October in
a telephone conversation with Ms Noksana. The egplitestified that Ms Noksana did not
express any objection or indicate that the premasdd be considered abandoned. She also
testified that she attempted to pay her rent besbeeleft for Aklavik but there was no one in the

landlord's offices who was authorized to accept. ren
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The applicant testified that when she returned fAkdavik on October 10, 2005 she was
informed that she had abandoned the premises ahtieh personal possessions would be

returned on the payment of rent arrears of $672rameval and storage costs of $3143.49.

The respondent did not file an inventory of abamdbpersonal property with a rental officer in
accordance with section 64(3) of tResidential Tenancies Act. The applicant testified that she

had not received an inventory and the landlord moli return her telephone calls.

The applicant testified that she had been livintpswer mother in Aklavik and contributed

$500/month to help with expenses.

Abandonment of rental premises is defined in sacti®) of theResidential Tenancies Act.
1. (3) For the purpose of this Act, a tenant has almaloned the rental premises
and the residential complex where the tenancy hasohbeen terminated in
accordance with this Act and

(a) the landlord has reasonable grounds to believaat the tenant has
left the rental premises; or

(b) the tenant does not ordinarily live in the rentd premises, has not
expressed an intention to resume living in the real premises, and
the rent the tenant has paid is no longer sufficigrto meet the
tenant’s obligation to pay rent.

In my opinion, the respondent did not have suffitigrounds to consider the premises
abandoned. Although the applicant failed to natiy landlord prior to leaving for Aklavik, the

respondent was informed of the applicant's intentiioreturn in early October when she phoned

her in Aklavik. | find that the respondent breaclsedtion 34 of th&esidential Tenancies Act by
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considering the premises abandoned and taking ggese thereby disturbing the applicant's
lawful possession. While | realize that the apgplicwas a tenant in subsidized public housing
which is in short supply and should be utilizedhia most effective manner, the reasons why the
applicant left the premises on the two occasioagjaite understandable and reasonable. On
both occasions the landlord knew of the reasonthidabsence and the intention of the applicant

to return.

It appears that although the respondent has feol@depare and file an inventory of the
applicant's goods which were removed from the apamt, they have complied with the
provisions to store the goods. While they are ledtito seek removal and storage costs prior to
the release of the goods to the tenant, they arparmitted to demand rent in arrears. Section 6
of theResidential Tenancies Act prohibits distraint for rent.

3.(2) No landlord shall distrain for rent payable urder a tenancy
agreement on the goods and chattels of any person.

(2) No person authorized by any Act or other law oagreement to
recover rent payable for rental premises shall disain on the
goods and chattels of a tenant of rental premises.

There is also the question whether the $3143.4%dded for removal and storage costs is

reasonable. There is no evidence that the respppdavided any detail of this amount to the
applicant and they have provided no evidence im ttefence to the Rental Officer. | find the
respondent has wrongfully dealt with the persomaperty of the applicant by failing to file an

inventory of the stored goods and by demandingametrs prior to the return of the goods to

the applicant.
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Section 66 of th&®esidential Tenancies Act sets out two possible remedies where a landlord is
found to have wrongfully sold, disposed of or ottise dealt with an item of personal property.
66. Where, on the application of a person claimingotbe the owner of an item of
personal property, the rental officer determines tlat the landlord has
wrongfully sold, disposed of or otherwise dealt wit an item of personal

property, the rental officer may make an order

(@) requiring the landlord to compensate the ownerdr the wrongful sale,
disposition or dealing; or

(b) requiring the landlord to give the property to the owner.
As it appears the respondent is still in possessidhe applicant’s personal possessions, in my
opinion, the most reasonable remedy is to orderdbpgondent to return the goods to the
applicant. The applicant seeks the goods to bemeduto her in Aklavik or to be compensated
for the costs of shipping the goods to Aklavik sistie is now a resident of that community. In
my opinion, this is not reasonable. The purpossoaipensation is to put the injured party in the
same position as he/she would have been in ifids@ch had not occurred. Shipping the goods to
Aklavik or providing money to the applicant to gay the shipping would enhance the original

position of the applicant.

It is difficult to determine from the evidence lifet required removal and storage fees demanded
by the respondent are reasonable. The list of ifgnogded in evidence by the applicant is very
long and includes furniture, kitchen items, clothand personal goods. It can be assumed that
the removal costs were significant based solelthersize and quantity of the goods. One may
also assume that the goods would occupy a signtfem@ount of storage space. It is unknown if

the storage fees are based on a monthly rate amdclatinued to accrue since the applicant was
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informed in October, 2005 of her obligation to [$3143.49. Given the volume of goods

removed and stored and the length of time they baea stored (from October, 2005 to present),

the removal and storage fees do not appear unraalgon

The remedies available to a tenant when a landilasdbreached the obligation to not disturb the
tenant’s possession of the premises are contangettion 34(2) of th®esidential Tenancies

Act.

34.(2) Where, on the application of a tenant, a reat officer determines that the
landlord has breached the obligation imposed by swdection (1), the rental officer may
make an order

(@) requiring the landlord to comply with the landlord’s obligation;

(b) requiring the landlord to not breach the landlord’s obligation again;

(c) requiring the landlord to compensate the tenantor loss suffered as a
direct result of the breach; or

(d) terminating the tenancy on a date specified inhe order and ordering the
tenant to vacate the rental premises on that date.
In my opinion, particularly when so much time hassed, it is not practical to order the landlord
to put the tenant back in possession of the premnises likely that the premises have been re-
rented since October, 2005 and are no longer dlaita rent. In my opinion, compensation is

the only practical remedy.

At the hearing the applicant testified that shetgbated approximately $500/month to her

mother for the privilege of staying at her homee Hpplicant was asked to submit to the rental
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officer an inventory of goods and their approximaatie. She filed this material with the rental
officer on May 15, 2006. The applicant also incldide that document estimated monthly
expenses of $2000. No explanation was providethidifference between this document and
the applicant’s previous testimony and little detas provided to substantiate the figure of
$2000. I can find no evidence to justify compeiwsabf $2000/month. The previous figure of
$500/month appears to be a reasonable amount & aanonthly rent paid to the applicant’s
mother as well as other incidental expenses dyreekhted to the breach, such as airfare to

Aklavik and the replacement of essential clothieged by the landlord.

The remaining question is the period of time sumimgensation should cover. It is no longer
practical to put the applicant back in possesdiengby returning the applicant to the state she
was in prior to the landlord’s breach. Clearly, toenpensation can not continue forever or until
the landlord is able to offer another apartmentminopinion the compensation should
commence in October, 2005 when the goods weredsaizg continue to June, 2006, the month
of the issuance of this order. The compensationlghwe reduced by the storage costs of the

goods resulting in total compensation due of $12b6.

An order shall issue requiring the respondent tiorneall personal property held by the
respondent to the applicant upon her request. @sgondent shall file with a rental officer an
inventory of these goods and provide a copy tap@icant. The respondent shall release the
goods to the applicant without the applicationeshoval fees, storage fees, rent arrears or any

other amount. The respondent shall continue te $t@ goods in a safe place until the applicant
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claims the goods or until the disposal or saldefgoods has been approved by a rental officer.
If the goods have not been claimed by the appliaéiet 90 days have passed from the date the
inventory is filed with a rental officer, the resytent may request the permission of a rental
officer to sell or dispose of the goods. The ostall also require the respondent to pay
compensation to the applicant for disturbing hesflh possession of the premises in the amount

of $1356.51 calculated as follows:

Compensation ($500 x 9 months) $4500.00

less removal and storage costs 3143.49

Amount due applicant $1356.51
Hal Logsdon

Rental Officer



