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May ____, 2009
TO DISTRIBUTION

RE: Powers of Attorney Contained Within Other Documents
Despite the long-standing requirement of the Land Titles Office that powers of attorney not be contained within other documents such as mortgages, the practice is again becoming prevalent.  We have recently seen a number of mortgages being submitted which clearly purport to grant a power of attorney to the mortgagee in the context of a sale of the property upon default by the mortgagor.

As our office has stated in the past, powers of attorney cannot be included in other documents because one of the basic “rules” applicable to the registration of documents is that two types of documents cannot be combined into one.  This is generally the case because different documents carry with them different and sometimes contradictory consequences.  In general, the Land Titles Act provides that one type of document must be in one form and another type of document must be in a different form.  We would, for example, not hesitate to reject a “mortgage and surrender of lease” or a “transfer and lease”.

In addition, the inclusion of a power of attorney virtually anywhere within a document poses a number of practical concerns in respect of properly identifying the power of attorney, and recording such powers of attorney in the General Register.  If there were to be any reliance on a power of attorney for the purposes of submitting a document to the Land Titles Office for registration, it would have to be properly registered and identified.
It is possible that a power of attorney coupled with another document could be registered, if the power of attorney did not have a consequence, in and of itself, which was inconsistent with another document.  For example, if the mortgagee was appointed attorney of the mortgagor for the purposes of enforcing any lease or agreement entered into by the mortgagor in the process or renting or leasing the property.  That power of attorney would not be relied upon for the purposes of the submission of a document to the Land Titles Office.  Alternatively, if the power of attorney only purports to apply in the context of a leasehold mortgage and the mortgage submitted for registration is a mortgage of a fee simple interest rather than a leasehold interest, the mortgage could still be registered.  The question then becomes whether or not these differences serve to make a power of attorney acceptable even when combined with another document.

The “fix” that a number of submitters have been employing is to simply change the word “attorney” to “agent”.  However, the extensive powers which are given to the mortgagee pursuant to the appointment, including the power to execute all documents and perform all acts, are not altered in any way.  This means that the “agent” has all the powers of a power of attorney, but is simply not called an attorney.  The Land Titles Office takes the position that the appointment is still, for all intents and purposes, purporting to be the appointment of a power of attorney, which is not acceptable.  We have not, to date, been provided with any compelling evidence which would suggest a contrary interpretation.
Therefore, the Land Titles Office will no longer be accepting mortgages for registration that contain provisions of this nature.  It will not be sufficient for a submitter to simply change the word “attorney” to “agent”.  The mortgage will also have to be amended to remove the powers which are clearly intended to create a power of attorney such as the power to execute all documents and do all acts necessary.  If a power of attorney is required, it is always open to the parties to enter into a separate power of attorney,  
We trust that this information clarifies this matter.  If you have any questions in regard to the matters addressed in this memo, please do not hesitate to contact our office.

Sincerely,

Thomas W. Hall,

Registrar, Land Titles
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