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Special Notes:

The Commission would like to acknowledge and thank Mr. Gerard Phillips, Commission’s Counsel, of the
law firm of Phillips and Wright. Mr. Phillips provided exceptional service to the Commission throughout
the proceedings.

The Commission would like to point out that it was agreed by Commission members at the outset of our
work that members would not act as “advocates” for either side but rather the members would work as a
“team” with the intention being to arrive at a fair and reasonable compensation package.
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Introduction

This is the decision of the Northwest Territories Judicial Remuneration Commission (the “Commission”)

made pursuant to section 12.5 of the Territorial Court Act R.S.N.W.T. 1988, c.T-2 (the “Act’).

The Commission is charged with conducting an inquiry with respect to the salaries, pension, vacation
leave, sick leave and other benefits provided to the Judges of the Territorial Court (the “Judges”). This
Commission is responsible for making recommendations to the Minister of Justice, Government of the
Northwest Territories (the “Minister”) concerning these matters for the period April 1, 2004 to March 31,
2007. These recommendations, as described in section 12.91 (b) of the Territorial Court Act have the

“same force and effect as if enacted by the Legislative Assembly”.

At the outset of its tenure, the Commission established a process and schedule to guide its work. It was
rigid in its expectation of compliance with this protocol. the Commission would like to thank all parties for
their hard work and diligence in assisting the Commission to complete its responsibilities in a timely and

cost-effective manner.

The Commission has, in accordance with the Act, conducted its Inquiry, including the holding of a public
hearing. In the course of this Inquiry, the Commission has received both written and verbal submissions

from counsel on behalf of the Judges and on behalf of the Minister.
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Requirements

The Commission is required by virtue of section 12.9 of the Act to consider the following factors in making

its report and recommendations:

(a)
(b)

the law of the Territories;

the adequacy of the territorial judges’ salaries having regard to the cost of living or changes in real
per capita income;

salaries and benefits of provincial and territorial judges in other jurisdictions in Canada;

the working conditions under which the territorial judges carry out their duties;

economic fairness;

the economic conditions of the Territories;

any other factors that the Commission may consider relevant to its review.

Before addressing the submissions of the parties, it is important that the Commission detail its

interpretation of these factors. That interpretation is presented below.

(@)

The law of the Territories

We view this as requiring the Commission to look generally at the law of the N.W.T. and not at
any one particular aspect of it. That is, we must be cognizant of the law in making our
recommendations and be certain that none of our recommendations undermine or violate that

law.

The adequacy of the territorial judges’ salaries having regard to the cost of living or changes in
real per capita income

The Commission must inquire into things such as the rate of inflation and changes in the
consumer price index in order to ensure that the Judges salaries are keeping pace. Given that

the factor states that the Commission should look at “the cost of living OR changes in real per
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(c)

(d)

(e)

®

capita income” the Commission saw itself as having a choice to look at either “cost of living” or
“per capita income”. The Commission chose to concentrate its research efforts on the cost of

living.

Salaries and benefits of provincial and territorial judges in other jurisdictions in Canada
We interpret this to mean that the Commission is required, by the Act, to review the salaries and

benefits of judges across Canada and compare them to those provided to the Judges.

The working conditions under which the territorial judges carry out their duties

The Commission is required to examine the working conditions of the Judges.

Economic fairness

The Commission must compare the salaries and benefits of other provincial and territorial judges
across the country as well as look at the cost of living in the Territories. The salaries and benefits
provided to the Judges must be economically fair. The Commission asked itself the question - Is
it fair to ask the Judges to carry out their duties given their remuneration package? The
Commission also feels a deep responsibility to act to maintain the principle of judicial
independence. This requires that the Judges are free from pressure or influence, which could

emanate from their economic circumstances.

The economic conditions of the Territories

Our understanding is that the Commission must examine the state of the Territorial economy to
determine its relative strength or weakness. We believe we are required to use that information,
together with what we learn in relation to the other factors in this list, to make recommendations to

the Minister.
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(9) Any other factors that the Commission may consider relevant to its review
The Commission interprets this phrase as providing it with the authority to look at anything it

decides to be relevant to its inquiry into the matter of the Judges’ salaries and benefits.
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Principle of Judicial Independence

A good deal of caselaw and other authorities have been submitted to this Commission concerning the
need for independent Remuneration Commissions, such as this one, to ensure that the Judges are fairly
compensated so that the principle of judicial independence is not undermined. As these authorities have
been reviewed exhaustively by other Judicial Remuneration Commissions as well as our predecessor
Commission we do not feel the need to once again canvass all of the principles relating to the importance
of financial security for the Judges. Suffice to say that the Commission agrees and accepts the

requirement for judicial independence and this is an underlying principle of all of our recommendations.

It was important that there be no negotiation of the parties’ positions throughout the process as this would
undermine the principle of Judicial Independence. The Commission was very clear, on this matter, in its
directions to both Counsel for the Judges and Counsel for the Minister. While both parties did work
congenially throughout the process, on occasion they were in disagreement while at other times they held
common positions.  Notwithstanding these agreements and disagreements, the commission found that

the principle of judicial independence was adhered to at all times.




NWT Judicial Remuneration Commission

Issues and Findings

The parties brought many issues to the attention of the Commission. Some issues presented little or no
differences between the parties, while others presented considerable divergent positions. The
Commission understands that its role is to examine the materials and information presented by both
parties and to use that information to develop a fair remuneration package for the Judges. In some cases
the Commission may have to independently collect further information in order to develop a balanced

view of the issues discussed.

There are some aspects of the Judges’ current remuneration package that neither party seemed to have
issues with. The Commission generally assumes that these items are unchallenged, and as such, the

recommendations of the previous Commissions apply.

The following remuneration items did come up for discussion by at least one of the parties and the
Commission will deal with them here, essentially in the order that they were presented throughout the
course of this Inquiry. The Commission will present findings and decide on the following five issues:

e Salary

e Annual Leave

e Appointment of Deputy Judges

e Severance Pay

e  Parity with NWT Supreme Court Justices

SALARY

The Commission found that the current salary level for both the Judges and the Chief Judge was not
adequate to compensate the Judges fairly, considering the work they do and the environment in which
they do it. The commission examined all of the information presented, as well as other research and

determined that an increase in salary of 6.2%, to be effective April 1, 2004, was warranted. This is to be a
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one-time base increase covering the term of this Commission. Itis to be adjusted annually to compensate
for the cost of living increase. This adjustment amount is to be calculated on a compounded basis in an
amount based on the increase in the Northwest Territories Consumer Price Index (CP!) as established for

Yellowknife, NT. The CPl is calculated by the NWT Bureau of Statistics for the previous calendar year.

Accordingly, the increase in salary for the Judges for the period from April 1, 2004 to March 31, 2005 is to
be comprised of the 6.2% one-time base salary increase with an additional increase of 1.8 %, based on
the change in the CPI for 2003 over 2002. The 1.8% CPI increase is to be applied after the base
adjustment of 6.2% is added to the previous salary. The new salary for a Judge of the Territorial Court will
be $197,813.95 effective April 1, 2004. This salary will be adjusted on April 1, 2005 by adding the CPI for
the previous Calendar Year. A CP! adjustment will also be made on April 1, 2006. In no case will the

salary amount be decreased due to a cost-of living decrease.

TERRITORIAL COURT JUDGE SALARY CHART
SALARY PERIOD [JA - BASE SALARY || B - CPI INCREASE [ TOTAL = A+B

Salary at April 1, 2003 $182,972

$194,316.26 $197,813.95

April ‘04 - March ‘05

$3,497.69 (1.8%)

April ‘05 - March ‘06 $197,813.95

April ‘06 - March ‘07
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Relative to the calculations for the Territorial Court Judges the salary for the Chief Judge, as of April 1,

2004 is set at $211,327.90. This salary will also be similarly adjusted annually based on the CPI.

TERRITORIAL COURT CHIEF JUDGE SALARY CHART
SALARY PERIOD [JA - BASE SALARY [IB - CPIINCREASE | TOTAL = A+B

Salary at April 1, 2003 $195,472
$3,736.64 (1.8%)

$211,327.90

April ‘04 - March ‘05 $207,591.26

April ‘05 - March ‘06 $211,327.00

April ‘06 - March ‘07

In making this recommendation we have considered Territorial and Provincial Court Judges salaries from

across Canada. During the Inquiry we were referred to a table entitled Territorial/Provincial/Federal Court
Judges /Justices Compensation table, which was a summary of salaries, pensions and benefits provided
to various judges across the country. The table was made up of information extracted largely from the
Compensation Survey as of September 1, 2003 from the Canadian Association of Provincial Court
Judges (the “CAPCJ Extract”). This survey was accepted by the Commission as fulfilling the obligations
set out in Recommendation 11 of the previous. Commissions Report (June 15, 2001), for a
comprehensive, independent and comparative review of Territorial Court Judges compensation in relation
to Supreme Court and Provincial Court Judges compensation packages across Canada. This survey
presented salaries ranging from $145,600.00 for a Judge of the Newfoundland Provincial Court as at April
2003 to the sum of $182,972.00 for a Northwest Territories’ Territorial Court Judge as of the same date.

For the Chief Judges of the various Provincial and Territorial Courts they ranged from 168,000.00 to

216,567.00.

The Commission also considered the most recent judicial remuneration report of the Ontario Provincial
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Judges Remuneration Commission (the “Ontario Report") dated December 5, 2003, including the minority
report contained therein. The Ontario Report recommended increases of 8.8% and 7% (inclusive of the
Industrial Aggregate Indexing Provision (the “IAl") which adjusts the salaries annually to ensure they
increase at an equivalent pace to average wages across Canada) for the first two years of its mandate
with a further 2.2% increase in the third year plus the IAl in that third year. These increases had the effect
of raising the salaries of Ontario Provincial Court Judges to $185,000.00, 198,000.00 and 202,500.00
effective April 1, 2001, and continuing each year to April 1, 2003. (The first two years figures include the
adjustment for the IAl while the figure for 2003 does not and would have to be factored into the

calculation).

The Commission also considered the submissions of the parties on the matter of parity between the
different levels of Courts. We took direction from the previous Northwest Territories Judicial Remuneration
Commission’s Report to compare and consider the salaries and benefits provided to Superior Court
Justices. (Recommendation 11, June 15, 2001). While we have considered the salaries of those Justices
in making our recommendation on salaries for the Judges, we are not convinced that salary parity
between the two levels of Courts is appropriate. While recognizing that over the years the significance of
the differences and level of complexity in the types of cases and the significance of those cases handled
by the two levels of Courts have lessened, the fact remains that the Superior Courts are constitutionally
recognized as having inherent jurisdiction, something which cannot be said of the Provincial/Territorial
Courts. The Provincial/Territorial Courts derive their jurisdiction strictly from the statutes, which create
them. Thus the jurisdiction of the Superior Courts is, and always has been, far broader than that of the

Provincial/Territorial Courts. ' That is an important historical distinction in the view of this Commission.

The Commission notes in making its recommendation on salaries that there is no specific opposition from
the Government to the Judges being the highest paid Territorial/Provincial Court Judges in the country. 2
Notwithstanding, this Commission wants to make it clear that being the highest paid Provincial/Territorial

Court Judges in Canada is not a relevant consideration and was not a factor in recommending the







